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ABSTRACT 



In this journal are collected articles on school 
desegregation in 1971. J. Stanley Pottinger, Head of HEW's Title VI 
compliance section, offers the government’s position in an essay 
entitled, "HEW Enforcement of Swann." On the other hand, Cynthia 
Brown, attorney at the Washington Research Project, takes a more 
skeptical view of Nixon’s policy towards desegregation. The abuses 
within "integrated schools" in Mississippi are examined by Rims 
Barber in "Swann Song From the Delta". Other articles are 
"Segregation, Northern Style" by Paul R. Dimond; "The Sociology of 
Multiracial Schools" by Robert L. Green, and others; and, "Chicano 
Education: In Swann’s Way?" by Alan Exelrod. (Author/JW) 
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introduction: School Desegregation 1971 



A casual newspaper reader might think that, 
17 years after the landmark Brown decision, the 
Supreme Court had in Swann finally laid to rest all 
questions concerning the obligation to desegregate 
public schools. In upholding a plan which ordered 
extensive busing in one large Southern metropoli- 
tan school district while overturning as inadequate 
a more limited integration proposal, the Supreme 
Court seemed determined to do what it has long 
proposed — to eliminate racially separate schools 
"root and branch." The Court's tart disposition of 
the claimed right to neighborhood schools, and its 
approve) of busing and non-contiguous school 
attendance zones as a means of promoting integra- 
tion give some force to the notion that the battle 
over race and schools has ended. 

For a number of quite different reasons, that 
optimistic conculsion is unfounded. The problems 
that persist, while less dramatic than outright 
refusal to comply with the law of the land, are no 
less important. This issue of Inequality In Educa- 
tion draws together those problems in discussions 
by lawyers and laymen in the field, people who 
know the problems first-hand. 

The post-Brown history suggests that Court 
opinions remain noble statements of principle if 
they are not vigorously enforced, by both govern- 
ment and private litigants. President Nixon's 
recent statement on school integration, and the 
suit filed in Austin, Texas, indicate that the 
government intends in some fashion to carry out 
the Swann mandate; Yet the government's posi- 
tion in recent years, most notably its foot-dragging 
stance in Alexander v. Holmes County (unani- 
mously reversed by the Supreme Court), give 
legitimate cause to wonder how vigorous the 
government will be in pressing for desegregation, 
J. Stanley Pottinger, head of HEW's Title VI 
compliance section, offers the government's posi- 
tion; Cynthia Brown, attorney at the Washington 
Research Project, takes a more skeptical view. 

Yet even if school district integration is in 
fact accomplished, a new set of problems more 
difficult to address has clearly begun to emerge. As 
Southern school districts become increasingly inte- 
grated — as the number of black children attending 



racially mixed schools grows — black students are 
isolated within schools. So-called "ability group- 
ing" assigns black students to the lowest tracks; 
school disciplinary codes are applied with particu- 
lar harshness to black children; obviously antago- 
nistic symbols such as the Confederate flag fly 
over the schoolhouse. Further, black teachers and 
administrators who had for many years worked in 
all-black schools find themselves demoted or fired 
as school districts integrate. The lame official 
excuse: they're not good enough to teach (white) 
children. Rims Barber discusses these practices in 
Mississippi. One can only wonder with Barber if 
the story will be very different for the children of 
those just now entering school. 

As Paul Dimond's piece indicates, segrega- 
tion is hardly a phenomenon confined to the 
South; indeed, recent data show that while schools 
in the South have become more integrated during 
the past decade, Northern school districts are 
more racially identifiable than ever before. The 
flight of whites to the suburbs is one significant 
cause of this increase in Northern segregation; 
official practices by school officials in most cities 
are arother — and legally attackable — cause. 
School district boundary-drawing; optional zones; 
teacher assignment; student transfer provisions; 
school construction; all these techniques have been 
employed by schoolmen to preserve the racial 
character of urban schools. Further, housing poli- 
cies — including those of the Federal Housing 
Administration — have locked poor black families 
into the center city, aggravating racial problems. It 
makes little sense to describe this pattern as 
adventitious (de facto) and thus beyond judicial 
purview. By intent and, more importantly, by 
effect, such segregation is dejure , and warrants 
correction. Successful litigation in such cities as 
Denver, San Francisco, Los Angeles, and Pontiac 
suggests that judicial relief may be forthcoming; 
that within the next decade nominal integration 
may be a fact of life in the North as well as the 
South. 

Hopefully, courts and schoolmen will learn 
from Southern history that nominal integration — 
putting black children and White children in the 
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same schools — is but the beginning of the 
educational effort. How integration is carried out 
— whether black and white children are treated as 
"citizens/' as Tinker puts it, or simply as human 
beings with a sense of themselves and their own 
history — is really the critical racial policy issue of 
the decade. The article by Robert Green and his 
associates at Michigan State University analyzes 
these questions by reviewing the social science 
research on the effects of interracial education. 
Alan Exelrod, attorney to the Mexican American 
Legal Defense and Education Fund, reviews the 



particular .',eeds of the Chicano community; his 
comments are readily extendable to other minor- 
ity groups whose native language and experience is 
not that of melting pot America. 

By and large, the articles are sobering. They 
serve to remind all of us that integration is not a 
talismanic phrase, but an infinitely complicated 
and important social goal. They also suggest that 
humane and integrated schools — and, necessarily, 
an integrated society — are unlikely to exist next 
year, or even 10 years from now. 

David L. Kirp 



Swann Song From the Delta 



by Rims Barber 



A year ago Jerris Leonard, head of the 
Justice Department's Civil Rights Division, predict- 
ed that "for all practical purposes the dual school 
system as it has existed in the South will be 
eliminated by September 7th [1970]." Again this 
year, the Swann decision holds out hope of final 
resolution of this issue. The nagging question in 
the minds of Mississippians concerned with school 
desegregation is what next year's sayings about the 
end being in sight will be. 

In the Summer of 1971, we are standing in 
the trough of a calm. We have heard the high court 
pronounce Swann, and know that 18 or 20 of 
Mississippi's 150 school districts will have to 
change by the opening of school. We know that 
the Justice Department has prepared motions on a 
dozen districts, that HEW has written comprehen- 
sive reports on another half dozen, and that the 
courts are preparing to issue orders on three or 
four more. But the school boards go about their 
seemingly normal preparatory duties of fixing up 
the schools and hiring teachers. 

The calm is an anxious one. The white 
establishment is uneasy, awaiting what it sees as 
the coming next blow. Defensive and toughened 
by years of rearguard action, the Establishment is 
still prepared to fight for its institutions. The black 
community is anxious, hoping for the real change 

Rims Barber is a member of the staff of the 
Delta Ministry , an agency of the National 
Council of Churches of Christ. 



that never comes, wondering when the wave that 
finally and inalterably changes the schools will hit. 
Many have lost hope in the long struggle. For 
them, changes in the schools have meant a tougher 
system, not better schools for their children. 

The New Discrimination 
The past year proved Mr. Leonard right in 
one respect: The dual school system — as it had 
existed — was eliminated. But the legacy is a new 
discriminatory system, hardly a year old, which 
includes the following facts: 

■Visible control of the schools is still white; 
during the past two years, more than half of all 
black administrators were fired, demoted, or 
placed in tangential positions. 

■Non-tenured teachers were released for a 
variety of reasons. The State Department of 
Education reports a 5% decrease in black teachers, 
while independent surveys show the number to be 
10-12%. With changes in the law for state 
reimbursement of teacher units, the State Depart- 
ment predicts a 514% loss of regular teachers (over 
1,000 teachers) in the coming year with a dispro- 
portionate number in majority black districts. 

■ Inside the schools are new policemen, new 
rules, and a new kind of documentation for minor 
disciplinary incidents. As a result, hundreds Q.f 
black children have been expelled or suspended, all 
with the knowledge that their folder, containing 
details of each time they chewed gum or were late 
to a class, is waiting to be used. 
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HEW Enforcement of Swann 



by J. Stanley Pottinger 



The Supreme Court's Swann decision, read 
in light of the specific conditions in Charlotte, 
North Carolina, is a relatively clear pronounce- 
ment. Attempting a general assessment of the 
meaning and applicability of the Swann decision 
to former de jure school systems, however, is 
another matter. The vast differences which exist 
among Southern school districts today defy formu- 
lation of a single definition of the desegregation 
problem or an approach to it. Reconciling the 
need for uniformity and clarity of legal standards 
with the equally important need for flexibility to 
take account of vastly different situations is a 
constant struggle, and one which in the end 
probably can never be fully or neatly resolved. In 
order to understand how the Court's decision is to 
be translated into practical results, it is necessary 
first to have in mind the differing characteristics of 
former dual systems, what has happened to them 
in the last few years, and the kinds of remaining 
problems to which Swann may apply. 

Although there is tendency to refer to "the 
South" as if it were a single entity of school 
districts of equal sizes, shapes and rates of prog- 
ress, it is as divergent and complex in its makeup 
as any other part of the country. Some districts, 
like Charlotte-Mecklenburg, are urban centers hav- 
ing relatively large racially-homogeneous residen- 
tial patterns too broad to enable school children to 
walk to integrated schools. Atlanta, Memphis, 
Miami, Birmingham, Dallas, Richmond and Mobile 
are other examples. Other school districts are of 
medium geographic size, having a combination of 
urban and rural patterns, where some children 
attend schools near their homes and others are 
bused for miles. Still other school systems are 
predominantly rural, where 90 percent or more of 
the children are transported to school and always 
have been. School populations vary similarly, 
ranging from cities like Houston, Texas, with 

Stanley Pottinger is director of the HEW Office 
for Civil Rights, responsible for minority racial 
compliance in all HEW-funded programs. 



almost a quarter of a million school children, to 
school districts having less than 300 children. 

Superimposed on these wide ranges in geo- 
graphical and population differences is an equally 
wide range of racial composition. Contrast the 
small, rural district of Claiborne, Mississippi (86 
percent Negro children) and the Washington D.C. 
system (95 percent Negro children) with Pickens 
County, South Carolina (about 12 percent black) 
and Nashville, Tennessee (about one-quarter Negro 
enrollment). The range between all-black and all- 
white systems is virtually unlimited, making it 
impossible to say, for instance, that Swann re- 
quires a general rule that there be no more major- 
ity black schools. 

Other factors which the Supreme Court 
found relevant in defining a school district's 
constitutional duty also vary from one district to 
the next. School sizes and capacities are considera- 
bly different. The quality of facilities varies, with 
some in excellent condition (a number of black 
schools were built after the Brown decree with the 
mistaken hope that this would forestall integra- 
tion), and others, both black and white, in 
deplorable shape. 

Perhaps the most complicating factor of all, 
however, stems from the progress that has been 
made in school desegregation over the last couple 
of years. Between 1954 and 1968 it was relatively 
easy to identify dual systems since there had been 
little actual desegregation, and the duality of the 
schools remained largely intact. (That is not to 
say, of course, that there was little federal and 
private civil rights agency activity during this time. 
The historic effort to achieve freedom of choice 
for black children; the failure of that policy once 
it had been achieved; and the continuing pressure 
for assuring the actual desegregation of schools are 
well known). 

Desegregation Progress 

That there has been substantial change in the 
racial composition of individual schools in the 
South during the last two years is a matter of 
record, although still too dimly perceived by the 
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public generally. When school opened in the fall of 
1968, only 18 percent of the 2.9 million Negro 
children in the 1 1 Southern states attended 
schools which were predominantly white in their 
student enrollments. In the fall of 1970, that 
figure had more than doubled to 39 percent. Over 
the same time period, the percentage of Negro 
children attending 100 percent black schools 
dropped dramatically from 68 percent to 14 
percent. In 1968, almost no districts composed of 
majority Negro (and other minority) children were 
the subject of federal enforcement action. It was 
thought up to that time, and perhaps rightly, that 
the limited resources of the government ought to 
be focused primarily on the districts which had a 
majority of white pupils, where the greatest 
educational gains might be made, and where actual 
desegregation was not as likely to induce white 
pupils to flee the system, leaving a virtually 
all-black system behind. Nevertheless, this decision 
to reserve enforcement in these districts was a 
mixed blessing, inasmuch as almost 40 percent of 
all the Negro children in the South live in systems 
where blacks are in the majority. Obviously, the 
greater the amount of desegregation in majority 
black districts, the fewer will be the number of 
black children attending mostly white schools. 
Ironically, the better the results in such districts, 
the fewer the number of minority children who 
will be counted as "desegregated" under a stan- 
dard which measures only those minority children 
who attend majority white schools. 

In order to account for this recent anomaly, 
HEW has begun to extract from its figures the 
number of minority children who live in mostly 
white districts and who attend mostly white 
schools. Last year, approximately 54 percent of 
the Negro children in the South who live in such 
districts attended majority white schools. Con- 
versely, nearly 40 percent of the 2.3 million white 
children who live in mostly black (or minority) 
districts now attend mostly black (or minority) 
schools. 

These changes do not stand alone, of course, 
but are a reflection of changes that have taken 
place generally in race relations in the South. In 
voting rights, in public accommodations, as well as 
in schools and other areas of life, progress has 
come only recently, but it has been substantial. 
Indeed, the recent census studies showing a sharp 
decline in the northward migration of Southern 
minorities can be attributed in part to a change in 



attitudes, behavior, and conditions. James 
Meredith's recent departure from New York for 
Mississippi, to live in what he terms a more 
hospitable environment for Negroes, probably 
should not be considered an aberration. 

The purpose of recounting these advances in 
race relations and school desegregation in the 
South is not to contradict the need for further 
vigorous civil rights enforcement, nor is it to offer 
up gratuitous commendations. It is merely to 
point out that conditions have been altered sub- 
stantially enough to complicate significantly the 
tasks of identifying the remaining problems and 
devising appropriate remedies. 

District-by-District Approach 

When this general progress is examined on a 
district-by-district basis, as it must be for com- 
pliance purposes, the region's varying degrees of 
progress become obvious. In many districts, the 
dual system has been fully disestablished, and the 
communities have moved beyond dealing with 
Swann-type problems to dealing constructively 
with the kinds of educational problems that exist 
within any integrated school district, North or 
South. In other school districts, while most of the 
schools may be integrated, one or more may still 
retain racial ly-identifi able vestiges of the former 
dual system. And in a few districts, including the 
urban districts to which Swann is primarily ad- 
dressed, although some desegregation has occur- 
red, additional movement clearly must be made to 
eliminate substantial remnants of former totai 
segregation. 

In the first instance, it seems clear that Swann 
does not change the overall objective of the school 
desegregation effort--that is, the elimination of the 
dual system of schools based on race. In Brown v. 
Board of Education the Court stated the principle 
implicitly in its holding that "in the field of public 
education the doctrine of 'separate but equal' has 
no place." In Green v. County School District, the 
Court stated the objective by holding that former 
de jure systems have an obligation to operate "not 
black schools, and not white schools, but just 
schools." And in Swann the Court says that, "The 
objective today remains to eliminate from the 
public schools all vestiges of state-imposed segrega- 
tion." [Slip op. p. 1 0] . 

Of course, these generalizations leave many 
practical questions unanswered. What is a "black 
school" or a "racially-identifiable school," and 
how does one go about identifying one? If a 
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school is racially-identifiable, what is the appropri- 
ate remedy? These and a host of related questions 
must be answered in light of Swann on a case-by- 
case basis. 

Defining Racially-identifiable Schools 
With regard to how one identifies a racially- 
identifiable school, the Supreme Court in Swann 
has provided additional guidance consistent with 
its previous rulings. Traditionally, the focus of the 
school desegregation effort has been on pupil 
assignment policies. Nevertheless, the Court clearly 
indicates that all aspects of a school system must 
to be taken into consideration. 

In Green, we pointed out that existing 
policy and practice with regard to 
faculty, staff, transportation, extra- 
curricular activities, and facilities were 
among the most important indicia of a 
segregation system. 391 U. S., at 435. 
Independent of student assignment, 
where it is possible to identify a 
"white school" or a "Negro school" 
simply by the racial composition of 
teachers and staff, the quality of build- 
ings and equipment, or the organiza- 
tion of sports activities, a prima facie 
case of [a] violation ... is shown. 
[Swann, slip op. f p. 14] . 

Our first administrative step has been to 
make a comprehensive analysis of all districts in 
the 17 Southern and border states in order to 
identify those districts that appear potentially 
subject to Swann relief. Since pupil assignment is 
the primary area of concern, we have sought to 
analyze districts' pupil enrollment status through a 
review of the information they have provided us in 
the National School Survey. 

Having this information in a data bank, we 
have compiled a computer print-out revealing the 
names and locations of all Southern school dis- 
tricts having one or more schools composed 
mostly of local minority students.* More than 
3600 Southern school districts today do not have 
any schools mostly black in pupil composition (or 



mostly white in a district composed mostly of 
blacks). Of the districts surveyed, about 650 were 
found to have one or more schools of this kind (of 
which only 219 were found to have had one or 
more schools between 90 and 100 percent local 
minority). Of these 650 districts about 350 were 
found already to be under court order or in 
litigation, leaving about 300 appropriately subject 
to further review and potential enforcement action 
by HEW. 

Our next step has been to look at the raw 
data in these 300 HEW districts in order to 
determine, as best we can, which ones appear 
to be required to take additional steps in light of 
the Swann decision. A school system which is 45 
percent black, and which has only one majority 
black school which is 52 percent black, would be 
eliminated from the group subject to potential 
enforcement. (This assumes that no other com- 
pliance problems, such as a failure to desegregate 
faculty, discriminatory treatment of teachers, etc., 
appear in the file.) Of the initial 300 districts, 
about 75 were eliminated on this basis alone at 
first review, leaving the balance for further 
analysis. 

In making a further analysis, the task has 
been more complex. Some districts, of course, 
show a pattern of racial identifiability clearly 
indicating the vestiges of the former dual system. 
In such cases, the need for enforcement action is 
clear, and steps to this end are currently under- 
way. 

The vast majority of non-court involved 
districts, however, have only one or a few schools 
racially identifiable, with most of the schools in 
the system already desegregated. In almost all of 
these cases, the student enrollment information 
itself cannot tell the story. Hence, it becomes even 
more important to look at other pupil assignment 
factors, and other non-student factors, in order to 
determine whether the school is still a vestige of 
the dual system and capable of being desegregated 
further in line with Swann. Is the school which 
appears, in the words of Swann, to be "substan- 
tially disproportionate" in its composition a 
former black school? Has it always been a black 
school? If not, why has it become one? 



* "Local minority students" means those students who constitute less than half of the student population 
of the district, regardless of their race. Hence, in a majority black district, "local minority students" will be 
white-Anglo students. The term "minority student" without the designation "local" refers to a student who 
is other than white-Anglo-i.e., Negro, Spanish-surnamed, Oriental, or American Indian. 
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Eliminating Raciall y- Identifiable Schools 

The next series of questions relates to what 
can be done to eliminate the racial identif lability 
of the schools. Is the school presently not fully 
desegregated because remedies were impossible in 
the past, and if so, in light of Swann, are new 
remedies applicable or still impossible? Is the 
school located geographically in a position where 
it cannot be paired with other schools in the 
system? Is it a sound facility? What capacity 
problems, transportation problems, or other 
problems are there, and are they substantial 
enough to deter a further remedy? If the pupil 
composition is not clearly racially-identifiable, but 
only marginally so, what other considerations are 
to be identified and brought to bear on a decision 
as to whether the school is still part of a dual 
system? Is the school a "second-class" school of a 
kind found when the dual system operated, or is it 
a full and equally participating member of the 
school community at large? 

It is the gathering and analysis of informa- 
tion bearing on these questions which have en- 
gaged our efforts to a large extent during the 
summer months. In order to assist us in this effort 
we have sent approximately 65 letters to districts 
informing them that on the basis of the informa- 
tion on hand, it would appear that the Swann 
decision does or may apply. In some cases the 
district's reply will permit a prompt determination 
of the issues, either indicating that the dual system 
has been disestablished, or that further steps are 
clearly required. In other cases the letter is only 
the beginning of further inquiry. In the cases 
where final analysis establishes a violation, the 
districts are required to submit a remedial desegre- 
gation plan, or become the target for enforcement 
proceed ings. 

As for the timing of our enforcement 
efforts, Alexander v. Holmes County and the 
Swann decision require that where remedial steps 
are required, they must be taken immediately. As 
a practical matter, this translates to a deadline of 
the opening of school this fall. We are therefore 
working to analyze files, notify districts, negotiate 
for voluntary relief and compel compliance within 
this time period. We believe that it can be accom- 
plished by Fail in most, if not all, of the districts 
required to take desegregation steps under Swann. 

Although the Court leaves the definition of 
the goal of desegregation still in general terms-i.e. 



the dismantling of the dual system, the elimination 
of raciaily identifiable vestiges of state imposed 
segregation, or the achievement of the "greatest 
possible degree of actual desegregation"~the Court 
deals in more specific terms with methods to reach 
that goal. While court-order and administratively- 
enforced desegregation generally did not make use 
of non-contiguous zoning or the additional trans- 
portation typically resulting from it, the Court in 
Swann has now held that these are legitimate tools, 
and that these devices, as well as rezoning or 
gerrymandering, contiguous pairings, and the 
effective use of existing transportation, must be 
used if necessary to disestablish the dual system. 

Having significantly added to a school dis- 
trict's tool box for implementing desegregation 
steps, the Court has also made clear that these 
tools need to be used within the limits of practica- 
bility. It then leaves to school officials, the execu- 
tive branch and the lower courts the task of 
determining what is "practicable" in any particular 
case. The Court makes clear, for instance, that 
some all-black or virtually all-black schools, even 
where they are identified as the vestiges of the 
dual system, may continue to exist by virtue of 
the practical limits to be placed on non-contiguous 
zoning and additional transportation. 

In light of the above, it should be clear 
tnat the existence of some small number 
of one-race, or virtually one-race, 
schools within a district is not in and of 
itself the mark of a system which still 
practices segregation by law. The district 
judge or school authorities . . . will . . . 
necessarily be concerned with the elim- 
ination of one-race schools. No per se 
rule can adequately embrace all the dif- 
ficulties of reconciling the competing 
interests involved; but in a system with a 
history of segregation the need for reme- 
dial criteria of sufficient specificity to 
assure a school authority's compliance 
with its constitutional duty warrants a 
presumption against schools that are 
substantially disproportionate in their 
racial composition. Where the school 
authority's proposed plan for conver- 
sion from a dual to a unitary system 
contemplates the continued existence of 
some schools that are all or predomi- 
nantly of one race, they have the burden 
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of showing that such school assignments 
are genuinely nond iscr iminatory. 
[Swann, slip op. p. 22]. 

Since no per se rule can be drawn where virtually 
one-race schools are proposed, what constitutes 
enough to satisfy the school authority's burden of 
showing that such schools are permissible? Having 
indicated on the one hand that remedies may be 
"administratively awkward," the Court immedi- 
ately thereafter states that, "No fixed or even 
substantially fixed guidelines can be established as 
to how far a Court can go, but it must be 
recognized that there are limits." [Swann, slip op. 
p. 24] . Specifically, with regard to transportation, 
the Court also declines to be more specific than to 
note that transportation has been "an integral part 
of the public education system fo r years." The 
Court states specifically that, "The ;ope of per- 
missible transportation of students as an imple- 
ment of a remedial decree has never been defined 
by this Court and by the very nature of the 
problem it cannot be defined with precision." 
[Swann, slip op. p. 25] . The Court is a little more 
specific, (although not much) in noting that 

an objection to transportation of 
students may have validity when the 
time or distance of travel is so great as 
to risk either the health of the children 
or significantly impinge on the educa- 
tional process. District courts must 
weigh the soundness of any transporta- 
tion plan in light of what [has been] 
said . . . above. It hardly needs stating 
that the limits on the time of travel 
will vary with many factors, but 
probably with none more than the age 
of the students. The reconciliation of 
competing values in a desegregation 
case is, of course, a difficult task with 
many sensitive facets . . . [Swann, slip 
op. pp. 26-27] . 

Despite the clear thrust of the Swann deci- 
sion, we are still left with the need to exercise 
discretion in defining what limitations on non- 
contiguous zoning and new busing are appropriate, 
and what in general constitutes "impracticalities" 
within the meaning of the Court's qualifying 
phrase in the Davis opinion. Of course, this 
discretion is not without bounds defined by 



experience. Ultimately, giving meaning to this 
standard requires looking at the specific facts in 
the district and judging its compliance obligations 
by what can actually be achieved, not by inten- 
tions. Transportation is a traditional and legitimate 
tool, and should not be regarded as otherwise 
simply as a method of avoiding the constitutional 
duty to eliminate racially-identifiable schools. At 
the same time, transportation can, as the Court 
noted, be taken to an excess, to the point where the 
children transported, regardless of race, are unable 
to appreciate or function well in the schools to 
which they are assigned. Reconciling these compet- 
ing interests must of necessity involve a case-by-case 
analysis of what can and must be done. 

Local Bi-racial Cooperation 

Experience clearly indicates that this recon- 
ciliation is greatly aided when a biracial committee 
or other mechanism for bringing the communities 
together is in operation. When the design of a 
desegregation pian is influenced by honest bi-racial 
participation, Its chances of working in fact, as 
well as on paper, are immeasurably improved. 
Only a few weeks ago in Jackson, Mississippi, with 
drama unnoticed outside that city, the black 
community (represented largely by the NAACP, 

Inc. Fund) and the white community (represented 
largely by the school board) were able to develop a 
desegregation plan of their own making and de- 
sign. As a result, one can hope with at least some 
justification that when school opens this fall the 
plan will actually v/ork. Similar kinds of commun- 
ity involvement appear to have had a legitimate 
impact on the plans recently agreed upon in 
Mobile, Alabama; Nashville, Tennessee; and other 
large districts in ihe South. 

Implementation of the Swann decision may 
represent the last chapter in the historic effort to 
transform the dual school structures of the South 
into unitary systems. The need for consistent 
Federal presence continues, and will be provided 
until the task is complete. With the results that 
have already been achieved, and the constitutional 
mandate to culminate the process now clearer, the 
white and minority communities of the South can 
look forward to the day when the dual system and 
all its vestiges will be behind us, and the educa- 
tional needs of children can be served without 
regard to race, color, or national origin. 
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Nixon Administration Desegregation 

by Cynthia Brown 



The Supreme Court's landmark school de- 
segregation decisions in Swann v. Charlotte- 
Meek lenburg Board of Education and companion 
cases, 1 appear to be viewed by the Nixon Adminis- 
tration as a way out, once and for all, of the 
political controversy over dismantling the dual 
school structure in the South. This is not to say, 
even with firm enforcement of the Swann stan- 
dards, that the issue of federal responsibility in 
providing equal educational opportunity will have 
been resolved in the South (any more than it has 
in the North), but the battleground is shifting. 
New struggles are emerging such as establishment 
of private segregation academies, discrimination in 
faculty and staff dismissals, in-school segregation 
of students, and inequities in school finance. In 
the meantime, this article focuses on the Nixon 
Administration's likely implementation of Swann. 

On April 20, 1971 , the Supreme Court ruled 
that there is a "presumption against schools that 
are substantially disproportionate in their racial 
composition"; that the neighborhood school pol- 
icy is no longer sacrosant; that segregatory school 
systems must be undone even by arrangements 
which are "administratively awkward, inconve- 
nient and even bizarre"; and that busing is an 
acceptable desegregation tool. This ruling should 
have laid to rest the Nixon Administration's major 
augments, based upon its political priorities, with 
respect to school desegregation. 

Apparently, few in the Nixon Administra^ 
tion expected the Swann decision. More than two 
years of political oratory had strongly implied that 
school desegregation standards would be weakened 
in the South. Bureaucratic in-fighting involving 
HEW, the Department of Justice, and the White 
House had resulted in at least a standstill, if not a 
significant desegregation retreat. 2 The Administra- 
tion had sustained some stinging setbacks in the 
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courts — particularly the Alexander decision order- 
ing an end to segregation "now" and requiring the 
desegregation of most southern districts by the fall 
of 1970. As a result, the Administration seemed to 
feel that the basic issue of segregated student 
assignment had been resolved. It was felt that the 
job was completed, especially in rural areas and 
medium-sized cities, and that problems accom- 
panying physical desegregation — so-called 
"second generation" problems - would be worked 
out with minimum federal effort and low visi- 
bility. 3 The Administration apparently felt that, at 
worst, the Supreme Court would rule that the 
plans in question — the Mobile neighborhood 
school plan and the Charlotte racial balance plan — 
were both acceptable on the ground that each got 
a fair hearing. With two conflicting plans upheld, 
no matter what the accompanying language, there 
would be great room for administrative interpreta- 
tion and no need to reopen many cases. If this was 
the Administration's expectation, it must have 
been disappointed. 

The Administration's initial reaction to the 
Swann decision was terse. Ronald L. Ziegler, White 
House Press Secretary announced the day after the 
decision that 

The Supreme Court has acted and the 
decision is now the law of the land and 
it is up to the people to obey it. It is 
up to local school districts and courts 
to carry out the court decision. The 
Departments of Justice and HEW wifi 
carry out their statutory responsi- 
bilities. 

The Administration's position was somewhat 
clouded a day later by HEW Secretary Elliot 
Richardson in a speech to an NAACP Legal De- 
fense Fund dinner in New York City. The Secre- 
tary seemed to be falling back on the ambiguous 
rhetoric which had characterized the Administra- 
tion: 



11 



11 



The awareness of the indispensable 
part played by individual understand- 
ing and mutual trust is at the heart of 
Administration policies in the field of 
civil rights. We are committed to the 
full enforcement of the requirements 
of the law. But we are convinced that 
these requirements can now be ful- 
filled more effectively by cooperation 
than by coercion, by persuasion than 
by force. 

Cooperation and Local Responsibility 
Word emanated from the White House that 
two general principles for dealing with the decision 
had been adopted: cooperation, not coercion, as 
Secretary Richardson had said, would be the 
approach; and the burden of new desegregation 
requirements would be borne mainly by southern- 
ers, not the Federal Government. There were 
reports that the Cabinet Committee on Educa- 
tion 4 and seven State Advisory Committees on 
Public Education (formed last summer in Ala- 
bama, Arkansas, Georgia, Louisiana, Mississippi 
and North and South Carolina) would be reacti- 
vated to aid in the local effort. These were alarm- 
ing signals to those concerned with bringing about 
total school integration. Politically motivated 
handholding of local officials would be one thing, 
but to ignore completely a clear Supreme Court 
mandate and turn a well-established federal re- 
sponsibility over to state and local governments 
would be outrageous and totally unacceptable. 

Further clues regarding the Administration's 
response to the decision were not forthcoming. 
This was discouraging; if meaningful action were 
to be required, it would have to be initiated soon 
because of the time required for major reorganiza- 
tion of large urban school systems. Then on May 
13, 1971, syndicated columnists, Rowland Evans 
and Robert Novak reported that a major struggle 
was going on between HEW and the Department 
of Justice over implementation of Swann. Attor- 
ney General John Mitchell was pushing a "go 



slow" approach, they reported, while HEW offi- 
cials were urging vigorous action. Forces in the 
White House were said to be equally divided. 
Subsequent reports raised questions about the 
accuracy of the Evans and Novak interpretation of 
federal intentions. It is now widely speculated that 
the Evans and Novak article was planted by the 
Administration to cover positive federal action. 

The Austin Plan* 

The Administration was forced to respond 
one way or the other to the Swann decision on 
May 14, 1971. The Department of Justice had 
been ordered by a federal district judge to submit 
a final desegregation plan for Austin, Texas on 
that date. The Austin case had involved the HEW 
Title VI and Title IV offices and the Justice 
Department for several years. After prolonged but 
unsuccessful negotiations over plans proposed by 
HEW and the Austin School Board, HEW had 
initiated Title VI enforcement proceedings against 
Austin. An administrative hearing had been held 
January 20, 1970, and the hearing examiner ruled 
in HEW's favor on August 7, 1970. But Austin 
school officials would not budge, and with the Fall 
1970 deadline for the completion of Southwide 
desegregation fast approaching, the Department of 
Justice filed suit against the district. 

Austin was not a simple case. Strictly segre- 
gated housing patterns for blacks and Mexican- 
Americans made meaningful school desegregation 
impossible without substantial busing. The judge 
did not order a final plan to be implemented in 
September 1970, but instead ordered an interim 
plan for September and called for final plans for 
the following September to be submitted later. 
The Department of Justice did not appeal this 
two-part ruling because it apparently had not 
developed thoroughly the portion of the case 
dealing with Mexican-American students. Further 
delays by the judge and the Justice Department 
caused May 14, 1971 to be set as the final dale for 



* As this article went to press July 19, 1971, Federal District Judge Jack Roberts rejected the HEW , 

desegregation plan for Austin elementary and junior high schools, and adopted instead the local school 
district's plan which would establish fine arts, social science, avocation and science centers to which pupils 
of all races would be bused. 

The Junior high plan also reassigns all black pupils to schools "that are not identifiable as Negro j 

schools." The senior high plan, agreed to by both H EW and the local d istrict, would close a predominantly 
black school this year and reassign the black pupils to schools not identifiably black. Judge Roberts rejected 
the Government's request to give every school the same racial and ethnic mix as the city at large (65% 

Anglo, 20% Chicano, 1 5% black). [New York Times, July 20, 1971 , p. 1 7] . 

The question remains whether the Justice Department will appeal this decision. 
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both the school board's and Federal Government's 
submission of plans. 5 

The HEW desegregation plan for Austin 
embraces the most positive principles of the 
Swann decision. It does not racially balance every 
school, as did Dr. John Finger's plan for Charlotte, 
North Carolina, but it does use several non-contig- 
uous zones and requires extensive new busing 
necessitating the purchase of perhaps as many as 
100 buses, Under the district's existing student 
assignment plan, 19 schools have over 85 percent 
minority student enrollment. Under the HEW 
plan, all high schools and junior high schools 
would have Anglo majorities and only eight of 54 
elementary schools would remain between 50 and 
60 percent black and Mexican-American com- 
bined. (All eight would involve contiguous pair- 
ing.) 



lines appear to be based on erroneous data. HEW 
officials have unofficially said they will amend the 
plan to correct these errors, which so far seem to 
have been bureaucratic in origin and not based on 
policy decisions. More importantly, while eight 
elementary schools will have enrollments of be- 
tween 50 and 60 percent minority students, there 
are schools which are still overwhelmingly Anglo. 
Even though there are several non-contiguous 
pairing arrangements, there are 11 major ity Anglo 
schools remaining in single school zones. Of these 
11, five have over 85 percent Anglo enrollment, 
including one which is 100 percent Anglo. This 
imbalance may well lead to resegregation of some 
of the newly desegregated schools. The Federal 
Government's legal responsibility to insure that 
resegregation does not occur is, however, not clear. 



If the Austin case should turn out to be the 
model Administration response to the Swann 
decision, “cooperation rather than coercion" re- 
fers more to the politics of desegregation than to 
the process itself. The HEW plan was transmitted 
by letter to the Austin Superintendent with a copy 
to the judge, rather than directly to the judge as is 
sometimes the case. The letter began by comple- 
menting Austin school officials on their own plan, 
in which HEW said they had incorporated the 

concepts of the Swann decision and outlined an 
educationally sound approach. 6 The HEW letter 
then detailed the Department's recommendations 
for improvements upon the district's plan. 

Questions from Austin 
While the HEW-Justice Department plan for 
Austin seems to be a positive interpretation of 
Swann, two reservations are in order. HEW devel- 
oped its plan without accurate and up-to-date 
pupil locator maps so that some of the boundary 



The Supreme Court concluded Swann by 
holding that where adequate remedies for past 
segregation have finally been implemented, federal 
courts will not continue to require readjustment of 
attendance zones to reflect changing population 
patterns. The possible meaning of this is that once 
the last vestiges of the old system of official 
segregation have been eliminated, Southern school 
districts will be on the same legal footing as those 
outside the South in which subsequent racial 
imbalance resulting from changing residential pat- 
terns will not be attributed to the old de jure 
system. The Administration seems to be readi;.g 
Swann as requiring the elimination of almost all, if 
not all, majority black schools (and Mexican- 
American schools, in the Austin case) without 
regard for the composition of the white schools. It 
is obviously going to use predominantly or all- 
white schools in non-contiguous pairings with 
black schools, but it is not going beyond the issue 
of predominantly minority schools to the com- 
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bined issues of "tioping points" and racial balance 
assignment plans to erase the danger of resegrega- 
tion. It seems to feel that in Swann the Supreme 
Court has said that elimination of identifiable 
minority schools is the end of public responsibility 
for eliminating the dejure system of segregated 
schools, and therefore, the last political contro- 
versy in Southern school desegregation. In its view, 
the South then becomes like the North, and the 
political implications of that are in the future and 
have decidedly different dimensions. 

While the Administration has gone further 
than ever before, the fact remains that in the 
Austin case the Administration reacted defensively 
— from a direct order of a court outlining the 
necessity of some response. 

Nashville Soundings 

The Administration has repeated its Austin 
posture in a second case — Nashville, Tennessee. In 
Nashville, the plaintiffs are represented by the 
NAACP Legal Defense Fund, but the HEW Title 
IV Office was ordered to draft a desegregation 
plan. On June 1, HEW submitted a plan similar to 
the Austin one, eliminating the racial identifica- 
tion of at least 28 of 29 majority black schools 
and calling for extensive busing. But here too it 
left 38 schools (25 percent of all the schools in the 
system) more than 85 percent white, a situation 
which may well result in resegregation. 

Most large urban areas in the South are 
involved in suits brought by the NAACP Legal 
Defense Fund. The Justice Department has inter- 
vened in some of these cases, and judges have 
often called upon HEW to develop the plans. 
Southern judges have tended to rely more on HEW 
plans than private plaintiff plans, and the Depart- 
ment of Justice must approve all HEW plans 
submitted in court cases. The Nashville action is at 
least a precedent for future Government action to 
eliminate most identifiable minority group schools 
in cases brought by private plaintiffs in which a 
judge orders them to draw up a plan. Some critics, 
however, have said that Austin and Nashville are 
"one-shot deals" and do not constitute a pattern. 
That remains to be seen. 

Reopening Other Wounds? 

Austin is a suit still before the courts but 
initiated long ago by the Department of Justice. 
The real question is whether the Justice Depart- 
ment will file new motions in cases now dormant, 
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and whether HEW will renegotiate Title VI deseg- 
regation plans where they conflict with Swann. At 
least three of the HEW districts are large urban 
areas: Prince Georges County, Maryland, a suburb 
of Washington, D.C.; Columbia, South Carolina; 
and San Antonio, Texas. HEW and the Depart- 
ment of Justice have several medium-sized cities 
for which they are directly responsible. HEW, for 
example, is responsible for Marion County, Flori- 
da; Gulfport, Mississippi; Kinston City, North 
Carolina; Sumter, South Carolina; and Hampton 
and Alexandria, Virginia, while the Justice Depart- 
ment is responsible for Natchez and Hattiesburg, 
Mississippi; Florence, South Carolina; and Lub- 
bock, Ector County (Odessa), Port Arthur, and 
South Park, Texas. The most certain indication 
that the Administration is responding in a consist- 
ent and comprehensive manner to the Swann 
decision will be its decision with respect to 
correcting plans with seriously imbalanced schools 
in small districts, many with majority black 
student enrollments. Two examples are Humboldt 
County, Tennessee and East Tallahatchie, Missis- 
sippi. 

Humboldt County has approximately 2800 
students, 43 percent of whom are black. Under the 
court-ordered desegregation plan not appealed by 
the Justice Department, 88 percent of black 
elementary school students attend a school which 
is 83 percent black. The other elementary schools 
are virtually all white. In East Tallahatchie, Missis- 
sippi, with a 2700 student enrollment which is 
more than 60 percent black, a consent decree was 
entered into by the school district and the 
Department of Justice. As described in The Status 
of School Desegregation in the South , 1970: 

The plan provides for a single "attend- 
ance center" for grades 7—12, made 
up of the former black and the former 
white high school. At each grade level, 
some courses are offered at one school 
and some at the other, and students 
are bused back and forth between the 
two "campuses." 

At the elementary school level, the 
district is divided into two zones. One 
zone produced a school projected to 
be about 84 percent black, but when 
our monitor visited the district after 
school opened, the school turned out 
to be all-black. 

The other elementary zone is served 
by a single 'attendance center,' made 
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